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PETITION of James Hunter and Jobn Hill, 
Tutors of Agnes Hill, only Child of the deceaſ- 
ed Charles Hill in Balrudrie, and of Margaret 
Hunter, Widow of the ſaid Charles Hill, now 
Spouſe to Robert Webſter, and the ſaid Robert 
Webſter, for his Intereſt. 


HE Facts which gave Riſe to the Queſtion now be- 
fore your Lordſhips, and the various Interlocu- 
tors which have been pronounced, both by the 
Sheriff, and in this Court, are ſtated at Abun- 

dance of Length, in the Petition now to be anſwered : The 

Reſpondent, therefore, ſhall not reſume them, farther than 

to obſerve, that the Conduct of the Tutors, whoſe Names 

appear among the Petitioners, was far from giving Satisfac- 
tion to the Friends and Well-wiſhers of the Pupil. Nothing 
was more eaſy for them, than to have conformed themſelves. 

A to 


2 
to the Directions of the Law, and to have made up tutorial 
Inventaries, in terms of a very plain and explicite Statute 
when they entered on their Adminiſtration. Had they j * 
clined to exhibite a full and fair View of their Pupil's Effects 8 
this was the eaſieſt., as well as the moſt legal Manner, of go- 
ing to work; and it muſt give one but a very indifferent 
Idea of their Views and Intentions, that they neglected fo 
ſalutary and fo adviſeable a Step. - 

They tell your Lordſhips, that they made up private In- 
ventaries of the Effects belonging to their Pupil: But what 
is a private Inventary in the Eye of Law? The Manner in 
which a Tutor ought to make Enquiry concerning his Pupil's 
Effects, is pointed out by Statute; and, let the Enquiries of 
a Tutor be what they will, yet, if they are made in another 
Form than the Law directs, they afford a Preſumption 
Againſt a Tutor, inftead of proving Arguments in his Favour, 
for the more particular the Enquiries of a Tutor are, after 
the Effects of his Pupil, if they are not made under the Checks 
which the Law directs, the wider Field is laid open for Mal- 
adminiſtration. 
Theſe Tutors, your Lordſhips will obſerve, in conjunction with 
the Mother, who had an Intereſt ſeparate and diſtinct from that 
of her Child, without having made up any Inventary, but in the 
private and clandeſtine Manner above mentioned, continue their 
Adminiſtration for about four Years, until they were rouſed by 
the preſent Proceſs; and they might ſtill have continued to 
go on in the ſame Manner, without any Check lying againſt 
them, had they not thought it neceſſary, for their own Safety, 
to make up tutorial Inventaries, agreeable to the Directions 
of the Act of Parliament, which, they themſelves have in- 
formed your Lordſhips, was done no earlier than in January 
laſt; nor indeed does it confift with the Reſpondent's 
Knowledge, that they have done fo at all; it is fufficient, 
however, to obferve, that in this neceſſary Step, which 
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ought to have been the firſt one of their Adminiſtration, or 
rather, a Step preliminary to all Adminiſtration, they have 
been extremely dilatory and flow. = 83 

The ſuſpicious Appearance of their Adminiſtration, and 
their cloſs Connexion with the Widow, who has fince mar- 
ried a ſecond Huſband, ſeemed to call on the Reſpondent to 
execute that Truſt, which was repoſed in him by the Mar- 
riage· contract of his Brother, and to take care that thoſe 
Proviſions for the Infant Child. ſhould now be made, which 
his Brother had neglected to make during his Lifetime, and 
which, he had even been prevailed on by a Will, made within 
twenty-ſix Hours of his Death, to endeavour to overturn and 
make void. With this View it was, that the preſent Action 
was brought; and, as the Queſtion chiefly N e in the 
Petition to be anſwered, ſeems to be, How far the Reſpondent 
is entitled to carry on this Action, after the Death of the 
Party- contracter, who came under the Obligation which is 
ſought to be made effectual? the Reſpondent will, in the fit 
place, conſider that Queſtion. & 

The Petitioners have all along affected to conſider the No- 
mination of Perſons in a Contract, at whoſe Inſtance Exe- 
cution is to paſs, although they are no Parties-contracters 
therein, as a Device calculated for obtaining Juſtice to Wives, 
while under Coverture, and Children, ſub patria poteftate ; 
becauſe, as they contend, ſach Perſons are altogether unable 
to compel Performance of the Obligations that are due to 
them, by legal Remedies. But it is humbly apprehended, 
that your Lordſhips never will view ſuch Nominations in ſo 
limited a Light. In fact, even Children, /ub patria poteſtate, 
and Wives under Coverture, may compel Execution of the 


* 


Obligations due to them from their Parents and Huſbands, 
and in ſuch Caſes, which have frequently occurred, a Cura- 
tor, ad lites, will be named by the Court, before which ſuch 
Action is brought, who may as effectually procure Juſtice, 
as any Perſon expreſly authoriſed by a Contract to ſue for 
| Execution 
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Execution chereof; and numberleſs Inſtances have occurred 
in this Court, of Actions brought in this Manner. 
It is not therefore, that ſuch Nominations are neceſſary fo or 
the Purpoſe of procuring Juſtice to a Child /ub poteſtate, os 
a Wite under Coverture, that Perſons, not Parties-contract- 
ers, are named in Contracts, for the Purpoſe that Execution 
may paſs at their Inſtance; and if there is no abſolute Ne- 
ceſlity in this Caſe, there ſeems no Region why it ſhould be | 
ſuppoſed, that ſuch Nominations are Made only for the Be- 1 
hoof of the Wife or Children in ſuch a Senation. A Nomi- | 3 
nation, indeed, is expedient for them, but i it is far from be- | 
ing neceſſary ; and though it is expedient for them in that 
Situation, it is expedient likewiſe for them in other Situa- 
tions; nor can a good Reaſon be given, why the Purpoſe of © 
fuch a Nomination ſhould not be extended to every Caſe, 8 
where the Nomination proves expedient ; at leaſt, it is more 


reaſonable to preſume, that s thas to Meaning and Inten- | 
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tion of the Parties-contracters, than to limit it to a — 
Caſe. 

An Infant, after che Death of its Parent, is ſurely in as 
helpleſs a Situation as during his Life; it is true, it is not 
ſub patria poteſtate, but ſtill it is as unable to procure Juſtice 
to itſelf as if it were, and it 1s as deſtitute of Aſſiſtance 
for that Purpoſe ; if it has no Tutors at all, nothing can be 
done for it, and, if it has Tutors, in all Probability, they 
are of the Nomination and Choice of the Father, whom the 

Law has mtruſted with the naming and chuſing of Tutors 
for his infant Child, and therefore ſuch Tutors, if the Father 
was inclinable to diſappoint the Proviſions conceived in fa- 
vour of his Children, will be as apt to endeavour to fruſtrate 
thoſe Proviſions as the Father himſelf, and as much is to be 
feared from them; ſince there can be Queſtion, but that, a 
Father, who has this in view, will eaſily find Men to be Tu- 


tors, who: will concur in Ant thoſe Obligations he 
hes, under. This therefore being the Caſe, it does not 1 
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Cauſe can be aſſigned, why the ſame Remedy, 
_ hal bY provided againft the Father in ſuch a Caf 
ſhould not likeways be underſtood to be provided againſt the 
Tators named by him, if they act in ſuch a Manner as to 
render it an eligible and neceffary Step to make uſe of that 
1 Reſpondent therefore humbly apprehends, that as there 
is nothing in the Words of this Contract which can limit 
the Powers of thoſe, who are authorized to ſue out Execu- 
tion on it to the Lifetime of the Father alone, ſo neither is 
there any thing in the general Principles of Law which does 
ſo limit thoſe Powers; on the contrary, as from the general 


Principles of Law, one is taught to conclude, that Powers gi- 


ven to put any Deed to Execution, mult be underſtood to take 
place in every Caſe where Execution. 1s at all competent ; ſo, 
from the particular Words of this Deed, it ſeems to have 
been the Intent and Meaning of Parties, that it might be 
carried into Execution even after the Death of the Huſ- 
band. | 

For your Lordſhips will obſerve, that the Obligation, a- 
riſing from this Contract of Marriage, is by na means per- 
ſonal to Charles Hill, the Hufband, but is tranſmiſſible a- 
gainſt his Heirs, Executors, and Intromitters with his Ef- 
fects. The Words are, © binds and obliges him, his Heirs, 
and Executors, and Intromitters with his Goods and Gear 
* whatſoever, to ware and employ the Sum of 3000 Merks, 


« gc.” It is plain, therefore, that the Heirs and Succeſlors 
of Charles Hill were as much bound by this Contract as him- 
ſelf, and it was intended, that even after his Deceaſe, the 


Obligation ſhould be as valid and effectual as while he was 
alive ; this therefore being the Caſe, it is impoſſible that the 
Parties could mean ought elſe, than that Execution fhould be 
as competent after the Death of Charles Hill as before, tor 
it is abſurd to imagine, that an Obligation ſhould exiſt, with- 
out its being practicable to _ it into Execution, and if 

It 
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it was at all to be carried into Execution, there is no Ground 


to ſuppoſe, that any other Mode of Execution was intended 
by the Parties, than what was to paſs againſt Charles Hill 
himſelf; certain it is they have not expreſſed any ſuch Inten- 
tion, and unleſs the Parties had expreſſed it, your Lordſhips 
never will preſume that it was their Intention, but you will 
conſider, that the ſame Execution muſt paſs againſt the Heirs 
and Executors, and Intromitters with the Effects of Charles 
Hill, as would have paſſed againſt himſelf had he been a- 
live. 

The Petitioners have pleaded, totis virtbus, that if this Ac- 
tion is at all competent, it is competent only at the Inſtance 
of the Tutors, in whom the Adminiſtration of the Affairs of 
Infants is inveſted by Law, and that the Tutors, as Admini- 
ftrators, have the ſole and exclufive Right of carrying on all 
Actions for Behoof of the Pupil ; that therefore the Petition- 
ers themſelves, and they only, as acting Tutors, are intitled 
to carry on this Action, conſequently on this Footing it is 
by no means competent for the Reſpondent to inſiſt there- 
* | | 
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Though the Petitioners have ſtated this Argument, as ſe- 
parate and diſtin from that, whereby they contend, that 
no Execution is competent at the Inſtance of the Reſpondent 
after the Father's Death, yet it muſt be confeſled, it is no 
eaſy Matter to find out the Difference between. them; for let 
the Argument be ſtated in the Perſon of the Father, inſtead 
of ſtating it in the Perſon of the Tutors, and it will reſolve 
into this, that Action was at no Time competent at the In- 


ſtance of the Reſpondent; a Father is unqueſtionably as 


much intitled to the Adminiſtration of the Effects of his 
Child while under Age, as a Tutor is after his Death, he 
therefore is intitled to purſue all Actions in the Name of his 
Son, and has as juſt a Claim to an excluſive Title in this 
Reſpect as a Tutor; hence, with equal Propriety, it might 
Have. been urged, that, during his. Lifetime, the Reſpondent 
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ed from purſuing any Action at all, and that an 
A 00 mit in fach an Adtion was endeavouring to de- 
prive the Father of a Part of his Power of Adminiſtration 
fuch an Argument, during the Lifetime of the Father, would 
never have been liſtned to by your Lordſhips, for it was di- 
rectly in oppoſition to the Terms of the Contract itſelf, and 
reſolved into this, that the Parties-contraQters could not name 
Perſons, at whoſe Inſtance Execution of the Contract was to 
paſs, which certainly was always undiſputed ; how then can 
a Diſtinction be made between ſuch an Action, exerciſed du- 
ring the Lifetime of the Father, and after his Death, when 
his Child was under Tutory, unleſs on this Footing, that 
the Powers of the Reſpondent determined with the Life 
of the Father ? 

The ſecond Point contended for in this Petition is, That 
even on the Footing that Action lies at the Inſtance of the 
Reſpondent, {till the Obligation of the Contract is not bind- 
ing on the Petitioners; for all the Effect that remained to 
that Obligation, after the Death of Charles Hill, was no more 
than an Action of Payment, and that, as Effects to a greater 
Extent are already in the Hands of the Pupil, being in the 
Poſſeſſion of the Petitioners, his Tutors, there are no fermini 
habiles for ſuch an Action. 

But the very Terms of the Obligation itſelf, ſtand in op- 
poſition to this Argument brought on the Part of the Peti- 
tioners. Charles Hill, in the Contract, expreſly binds not on- 
ly himſelf but his Heirs, his Executors, and even the Intro- 
mitters with his Goods and Gear; and he binds them, not 
to the Payment of a Sum of Money, but ad factum præſtan- 
dum, to perform a particular Act, and take a certain Sum of 
Money, ſecured in a particular Form, and how oft the ſaid. 
„Sum, or any Part thereof, ſhall be uplifted, after once 
* waring thereof, he. obliges him and his foreſaids, as oft. 
* of-new again to ware and employ the ſame, upon the like: 
good Security, to be provided in Manner and to the Effect 

42 ad forelaid,.” . 
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ct foreſaid.“ By no e therefore, could this be tranf. 
mitted into a fimple Obligation to pay, nor could actual 
Payment or Uplifting, take away the Effect of that Obliga- 
tion ; for he comes under an expreſs Obhgation himſelf, and 
ties down his Heirs, &*c. in like Manner, that as oft as Pay- 
ment ſhould be actually made, the Money fo paid ſhould be 
again re-employed in the Iike Terms, Suppofing, therefore, 
that this Obligation had been actually executed during the 
Lifetime of Charles Hill, and that he had laid out the Money 
on Securities, conceived in the Terms ſtipulated by the Con- 
tract ; let it be fuppoſed hkewiſe, that the Petitioners had 
uplifted that Money, as Tutors to his Heir, ſtill it is humb! 
apprehended, the Obligation ſubſiſted againft that Heir, 
who might, in conſequence of the Contract, have been com- 
pelled to re-employ the Money in the like Terms that it had 
formerly been lent out on, 

The preſent Action, therefore, being an Action for in- 
forcing an Obligation ad factum preflandum, is altogether dif- 
ferent, in its Nature and Effects, from an Action of Debt; 
and though the Reſpondent will readily admit, that an 
Action of Debt would very ineptly be brought for Behoof of 
the Pupil againſt his Tutors, as having intromitted with his 
Effects in conſequence of the Tutory, yet he apprehends that 
the preſent Action is brought againſt them with great Propri- 
ety, to oblige them to employ a certain Sum for Behoof of 
the Pupil, and to keep it continually ſo employed, and that 
the Conſequences of ſuch an Action may be extremely be- 
neficial to the Pupil, while they can in no ſhape prove de- 
trimental. 

That they may be extremely beneficial, is evident from 
this, that a Sum ſo employed can never be ſquandered away 
or diſſipated, even by the moſt inattentive or moſt corrupt 
Tutors ; all that they can do, at the worſt, amounts to this 


only, that they may diſbpate the annual Profits of ſuch a 
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gum; but where Funds are lent out on no Security what- 
ever, remaining in the Hands of the Tutors, they may be 
diſpoſed of by them at pleaſure, and diſhpated, leaving no 
more to the Pupil than a perſonal Action againſt his Tutors, 
the Effet of which muſt depend on their Solvency. 

The Petitioners have, indeed, endeavoured to ſuggeſt va- 


rious Inconveniencies and Conſequences hurtful to the Pupil, 


which they ſuppoſe will reſult from this Action being at- 
tended with Succeſs : Thus they alledge, on the Suppoſition 
that the Lord Ordinary's Interlocutor is to be a Rule in ſet- 
tling Matters between Agnes Hill and her Mother, and that 
the 3000 Merks, when employed, muſt impute, pro tanto, 
to the Pupil, of her Share of her Father's Effects, falling to 
her by virtue of his Settlement; they confider the Mother's 
Liferent as taking place over the 3000 Merks, and they re- 
preſent the Daughter as liable to be laid under great Hard- 
{hips by this; for chat Liferent, ſay they, will continue even 
after the Age of eighteen, whereas, by the Father's Will, 
ſhe is intitled to have the Half of his Effects at the Age of 
eighteen, free and diſburdened of any Liferent. 

By the Interlocutor reclaimed againit, your Lordſhips have 
found, that there are no Parties in the Field, for determining 
any Point that has been agitated in this Proceſs, excepting 
this ſingle one, Whether the Tutors and the Relict are bound 
to employ 3000 Merks, in terms of the Contract of Mar- 
riage; and, of this Part of the Interlocutor, the Petitioners 
have not complained, fo that it has become final. This ren- 
ders it improper to enter into the Conſideration of the Que- 
ſton, How far the 3000 Merks are to be imputed pro tanto, 
in Payment of the Pupil's Share of her Father's Effects? The 
Reſpondent apprehends, that many ſtrong Arguments might 
be urged, to ſhew, that this Sum ought not to be ſo imputed. 
Be that however as it will, the Reſpondent apprehends, the 
Pupil cannot in the leaſt be prejudged by the Mother's Life- 
rent in conſequence of this; for the Mother, by the Will, is 

* intitled 
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one of thoſe Points, which your Lordſhips have found. could 
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intitled to no more than the Liferent of her own Property, 
after her Daughter's Age of eighteen ; from that Time for- 
wards, the Daughter 1s intitled to the full Annualrent of her 
Share; now, as the Mother cannot both approbate and repro- 
bate her Huſband's Will, if the acts under it at all, ſhe muſt 
act agreeably to the Terms of it; and, conſequently, after 
her Daughter arrives at the Age of eighteen, ſhe muſt leave 
her the full Enjoyment of her Half of the Effects, and can- 
not intermeddle therewith in any ſhape. 

The Petitioners too have endeavoured to repreſent it as a 
neceſſary Conſequence of the Money being lent out in the 
terms of the Contract, that a Title muſt be made up. thereto 


per ambages, by a Service of the Pupil as Heir of Proviſion, 


&c. This, however, it is humbly apprehended, is all a Chi- 
mera; for, the Reſpondent does not underſtand it to be Law, 
that a Child of a Marriage muſt make up a Title to a Fee. 
veſted in him, by a Service; on the contrary, he apprehends, 
that an Obligation granted in. favour of a Child of a Mar- 
riage, needs no Service whatever; and, in the preſent Caſe, 
he ſees no Abſurdity at all, in taking the Security directly 
in name of the Pupil herſelf; on the contrary,. he appre- 
hends, that this is the Way in which the Security falls natu- 
rally to be taken. 

The Petitioners have  hkewiſe endeavoured. to inſinuate, 
that, even ſuppoſing the Money to. be. lent out in the Terms 
demanded, there is little or no- Alteratian. made in the. Diſ- 
poſition: of Charles. Hill's Effects, as ſettled by his Will; for, 
as failing the Children of the Marriage, the Money muſt be 
taken payable to his Heirs or Aſſignees; ſo, in conſequence 
of his Will, his Relict muſt be underſtood to be his Aſſignee, 
andi ſhe will be intitled to ſucceed. to this Money, in the ſame 
Way, as ſhe would. have been intitled to ſucceed to it by the 
Will itſelf. = 

The Effect of this Word, © Aſſignees,” in the Security, is 
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not be determined for want of proper Parties; and therefore 
the Reſpondent will not preſume to take up your Lordſhips 
Time, by conſidering, whether or not Charles Hill could have 
aſſigned this Security, ſuppoſing it had been taken in his Life- 
time, while Children of the Marriage did exiſt, ſo as that ſuch 
Aſſignation ſhould have Effect after the Failure of ſuch Chil- 
dren; or whether, even ſuppoſing he could ſo have aſſigned, 
a general Diſpoſition of his Effects intended to diſappoint this 
Security, would have the Effect to convey the Security it- 
ſelf, which was reared up, in conſequence of a poſterior Pro- 
ceſs, brought at the Inſtance of the Reſpondent. Theſe 
Points are by no Means ſo indiſputably to be anſwered in the 
Affirmative, as to leave no Room to ſuppoſe, that very con- 
ſiderable Alterations may be brought about by this Proceſs, 
as to the Effect of this Obligation, ſuppoſing Agnes Hill 
ſhould die before Majority or Marriage; one Effect, however, 
the Reſpondent apprehends, mult certainly flow from this 
Action, if attended with Succeſs, that muſt be attended with 
Benefit to the Pupil, and it is this, that a Permanency and 
Security will be beſtowed upon theſe 3000 Merks; ſo that 
they cannot be dilapidated or waſted by the Miſmanagement 
of Tutors, without at leaſt an Alarm being given, by the: 
Money being uplifted ;. in conſequence of which, legal Re- 
medies may be timeouſly applied, and the bad Conſequences. 
of ſuch uplifting: be prevented. 

Upon the whole, the Caſe ſeems; ſtill to reſt where it did, 
when it was laſt under the Conſideration of the Court; and 
the Reſpondent apprehends, there is nothing new, either in 
Fact or in Law, to procure an Alteration of your Lord{hips 
former Interlocutor. | 


In reſpect. whereof, &c:. 
AND. CROSPI* 
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